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J u l y 1, 1995 

Mr. James R. MacAyeal 
Mr. James D.P. Farrell 
Environmental Enforcement Section 
United States Department of Justice 
P.O. Box 7611, Ben Franklin Statioxt 
Washington, DC 20044-7611 

Re: United States of America v. Ben Hardy, et al. 

Dear Jim and Jamie: 

I enclose a copy of our comrhents on the latest version of the 
Consent Decree which you have provided to us. These comments 
reflect the discussions in our previous telephone conversation. 
We will still need to provide you with some additional information 
regarding the properties, as well as a time table for liquidation. 

As I mentioned to Jim, I will be out of the office until July 
17. At that time, we would anticipate finalizing the financial 
disclosure information, as well as the terms of the Consent 
Decree. 

s i n c e r e l y , 

f r U A i : ' ^ . ^jLootW / ^ 
Mark R. Fea the r 

E n d osu re 
5 0 : t l k ; 0 6 4 
HXA.D5412 
064 ;D54l2 -.macayeal .06 

10875959 

V^_y/ j:_^ , 

T ^UL I I J995 
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THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

UNITED STATES OF 

v. 

BEN 

Plaintiff, 

HARDY, et al 

Defendants. 

AMERICA ) 

/ ' 

Civil Action Nos. 90-0695-L(J) 
90-0792-L(J) 

CONSENT DECREE 

WHEREAS, Plaintiff, the United States of America, on behalf of 

the United States Environmental Protection Agency ("EPA"), filed a 

Complaint in United States District Court for the Western District 

of Kentucky on October 18, 1990, pursuant to Sections 107 and 113 

of the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, as amended ("CERCLA"), 42 U.S.C. §§ 9607 and 

9613(g), for declaratory relief and reimbursement of costs incurred 

and to be incurred by the United States in response to releases and 

threatened releases of hazardous substances into the environmeni: 

from the Lee's Lane Landfill Superfund Site located approximately 

4.4 miles southwest of Louisville, Kentucky, adjacent to the 

southern eastern bank of the Ohio River (the "Site"); 

WHEREAS, the United States has incurred costs in performing 

response actions at the Site, not including certain attorney's fees 

and prejudgment interest, of $4,017,165.43 and the interest on the 

outstanding balance of $1,361,580.76, for a total cf $5,378,746.19, 

as of September, 1994 ("Past Costs"); 

WHEREAS, the United States has incurred and will have incurred 

additional costs, including but not limited to .attorney's fees and 
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prejudgment interestj_ up to the date of entry of this Consent 

Decree; and will incur costs in connection with this Consent Decree ^ y v ^ ' 

until termination of this Consent Decree (collectively, "Future ' ¥ '^(-^^ 

Costs"): 

WHEREAS, the United States has already entered into 

settlements with other parties in connection with the Site and 

pursuant to the settlements, embodied in two consent decrees, the 

other parties have reimbursed the United States a total__cf Us/^'^/ee 

$3,101,230.00 of the "$5, 378, 746:-ID- in outatanding ooat.9 for Past/^'^''^ ^ 

:osta/incurred by the United States; ^ ^..../^Lt^e^cci 
J 

WHEREAS, pursuant to an Administrative Order on Consent, the 
Jefferson County Metropolitan Authority has provided $500,000 in 

maintenance and oversight costs for the Site; 

WHEREAS, the United States has sought to recover Past Ceosts 

of et—loaflt- $2,277,516.19 and obtain a declaratory judgment for 

Future Costs from the remaining nonsettling defendants: Ben B. 

Hardy, Jr?r J H Realty, Inc, and The Hofgesang Foundation, Inc. 

("Foundation") (hereinafter collectively "Defendants"); 

WHEREAS, the United States and Defendants agree and this 

Court, by entering this Consent Decree, finds that settlement of 

this matter will avoid .prolonged and complicated litigation and 

that this Consent Decree, without being an admission of liability, 

is fair, reasonable, and in the public interest; 

THEREFORE, with the consent of che parties to this Consent 

Decree, it is ORDERED, ADJUDGED, AND DECREED: 
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I. JURISDICTION 

A. This Court has jurisdiction over the subject matter of 

this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. 

§§ 9607 and 9613(b). This Court also has personal jurisdiction 

over Defendants, Solely for the purposes of this Consent Decree, 

Defendants waive all objections and defenses that they may have to 

jurisdiction of the Court or to venue in this District and shall 

not challenge the entry of this Consent Decree or this Court's 

jurisdiction to enter and enforce this Conaent Decree, 

II. REPRESENTATIONS AND WARRANTIES 

B. Defendants represent and warrant to the best of their 

knowledge and belief as follows: 

1. The Foundation-*H9- has assets and property interests 

â ?e as follows: 

a. "Real • es.tate at 3000 Crittenden Drive, 

Louisville, Kentucky,' which was appraised at $585,000 on April 

1993, and which has an outstanding mortgage of $131,480.51 as of 

April 3. 1995; - '' 

b. An account receivable in the form of a note in 

the original amount of $285,000 payable in sixty (60) monthly 

installments (forty (40) .monthly payments of $3,000.00 each remain 

on the note as of fdatel and a balloon payment of $208,037.81 is 

due at the end of forty, months) ; V 

c. A note in the orie inal amount of $7,000.00, 

payable in forty (40) monthly installirents, secured by a single 

ry 

l^^^jf 
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family residence located at 2206 Greenwood Avenue, Louisville, 

Kentucky, value unknown; 

d. Real estate in Indiana, value unknown, 

concerning which the Foundation has appealed a summary iudgment 

entered bv a trial court in Indiana hao entered' o-ummary'-judgmonfe-

finding that the Foundation has lost title by adverse possession-r 

Tho-Foundation•hao appoalod tho oummary judgment; 

e. Real estate in Indiana,- value unknown, which 

1 is currently in the Hofgesang Estate and is the subject o£ 

litigation in Indiana state court; 

f. A checking account wi'th Great Financial Bank, 

Louisville, Kentucky, with a balance of $818.23 as of May 19, 1995; 

g. Numerous undeveloped Twenty lots near the Lee's 

Lane Landfill, value unknown; 

h. Real estate at 2001 S. 41st Street, Louiovillej 

Kentuclty, 2003 S. 41st Street, aftd 2000 S. 40th Street and 1820 S. 

49th Street. Louisville, Kentucky which are currently subject to 

tax liens which exceed the values of the properties; 

i. The Central and Northern Tracts of the Lee's 

Lane Landfill; 

j. Stoqk of J H Realty, Inc. 

2. J H Realty, Inc.-̂ -e has as its only asset -ie the 

Southern Tract of the Lee's Lane Landfill. 

3. Ben B. Mî T- Hardy-^ has assets and liabilities as 

set forth in attachment A. 
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4 ,^-r Defendants hayfiLJDQade no fraudulent conveyances or 

transfers in the J^^etseven years/ IM^^s^- ' i^ i / ' J^ î -U-̂ JiX 

5 . Defendants have made full and complete disclosure of 

all documents and information relating to each Defendant's assets 

and liabilities as requested bv-the United States. ^ * 1 [ ^ f ] /<"#•/ 

III. JUDGMENT 

C.B-r Judgment s h a l l be e n t e r e d j o i n t l y and s e v e r a l l y i n thei 

amount of $ 2 , 2 7 7 , 5 1 6 . 1 9 agains^* Defendants J H J l c a l t y , - Inc t and "Pile 

TTT.ifji iiing Form dn t'li frn i ?nr^ T h i s judgment s h a l l be s e t f o r t h i n a 

s e p a r a t e document as r e q u i r e d by Rule 58 of t h e F e d e r a l R u l e s of 

C i v i l P r o c e d u r e . 

IV. PAYMENTS BY THE DEFENDANTS 

D.fiv In f u l l - and c o m p l e t e s e t l ; l e m e n t . d i s c h a r g e and 

s a t i s f a c t i o n of any cljaiTms and demands a rqa ins t t h e Defendan t s by 

t h e Uni ted a&^res JE6r Past»<5osts and EKiture Cggts . 'anel blto .a-udgmcnt 

a a a ' i f t ^ J 'H gaCilLv. Ii t^. and *-'"" <̂̂ -̂ ^Ar.>r-̂ -î .r̂  . j-j-̂ g F o u n d a t i o n s h a l l 

y 

.Lil pay to the United States a percentage, as set forth below, of the ]y^i 

net liquidated value of- the/assets/of the Foundation listed in 

sseCs" 

0^ M' fvA* 

4B-K.414-. ia)- through (g) of̂ -fenis Consent Decree (tlie ",Set 

Caid•Scttlomcnt•Aoooto do not—includo the-pyopcrtA^o 

«ubjc<?t to tax licnS' in CXGCQS of- the value of 'tho proportioo,—fei*e 

Lcc'o Lane Landfill Mor-thorn and Central Tracta,—and tho- otook of 

J- H Realty,—Inc:—(owner of—tho Couthcrn-Tract—of the-Loc^ a Lano 

Landfill) . The Foundation shall pay the United Stâ .e-ŝ 90%>;'of the 

net liquidated'-value of the Settlement Assets up to $6^0,000; 100% 

ettlement Assets between 

IOO) 

of the net liqui 

^•^/cr. 

if^Ly^-y^ ! / ^ ' i / ^ . ^ . u-4e^' / -^ '^"V^' 
) 

U^^-z^^d^e^ t^ /^•<:^^^^t^' /^^c^^-<i:ne ^ / 
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$600,000 and $800,000; and/eoyof the net liquidated value of the 

Settlement Assets over $800,000. ^Net liquidated valued means any 

cash amount which is divided between the United States and the 

FoundatJQn produced from the liquidation of Settlement Assets and » , L î  

remaining after deduction of the costs incurred in preaervinq and ^̂  /J-A 

liquidating the Settlement Assets. Immediately upon the ,, , -/T'I 

liquidation of any Settlement Asset asset, the net liquidatedar&R ^^^ 

value proccedo shall be deposited into an interest bearing account 

with a financial institution ool-GOtod approved by the United 

States, and payments to the United States shall be made in 

accordance with instructions provided by the United States to the 

Defendants. 

?~. Any monoy Icopt by the Foundation ahall bo unod for the \J I 

payment of rcaoonablo-prof oeaional cxpcnsoo • and ' fceo that have bocn . - iJAilJ-^ \̂ '̂ 

ineurrod by tho Foundation prior fco May- 15-,—19 9 5". The faoo foj? ,̂ \ it4^\ 

prof cooional—oorvicca—a*^e—a«—f ollowo •.—Brown,—ToekA—&—Ifoyburn-

OlQ.OOO; accountanto; ;—Indiana law firm, : The Foundation 

may pay oaid f-eco after it hao liquidated-tho aoeount rcooivablo-in 

the form ef a -fioto Q3 doooribcd in II (b) (!)• (o-)—and tho real oot-at-c 

a-fe—3 90-0—Cpittcndon Drive,—Louisville,—Kcntucicy,—as—dcaGribcd in 

II ̂ D) (1) (b) . i^—e^ie—Fpundation—hets—afty—remaining—funds—after 

pô Tncnt o£ f GOD for profcooional-servicoB-,—oaid fundo ohall-be used 

fe«—defray—&fee—oooto of—liquidntion—&^—with—erhe—conoGnt—^—fciie 

United States,—to-make any noceaaary -charitable•oontributiona to 

->i:ridur!<«-~TrtT<-',aJ-'Lix ] i nhil it-y of the Founcia t; i on . 

1^-
ib 

4? 

i J . iUpM.-:il.l)'^'^'^M.] 

<^.,i^^wtv/i!^ 

^ S^^^-f ^ ^ ^ . ^ ^ ^ " ^ ^ " ^ 
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V. DISCOVERY AND DISCLOSURE OF FINANCIAL ASSETS 

E.G-r- DofoKdanto have made full and compieto diooloourc 

.^.-1^ 

I 

of a i i ^ i ^ " " ^ 

documonto-aRd-"in£ormation relating to-oach" Defendant•'s aooeto and c'jcfijuL:.,z 

l-iabilltiog.-aio requested by tho United Statoo. If at any time the 

•UhitoeL Scafapo Ccurt determines that Defendants J Hn<^aj.cv, zzi'̂  ."^Ati^ 

T)̂ e Hu£t.jfefcidug ruuftda^un, life. have made any material 

misrepresentation or nondisclosure regarding their financial status 

and affairs to the United States ,-|;; rh7 tiwiia, uf-mdnrnef—&gl-fefeis 

Consent Decree, the satisfaction of judgment provided for herein 

shall be null and void. If at any time the Court determines that 

Defendant Ben B. Hardy 'UBB made anv material misrepresentation or 

nondisclosure regarding his financial status and affairs to the 

United States at the time,of lodging of this Consent Decree, the 

covenant not to sue provided for herein shall be null and void. 

VI. CONTRIBUTION PROTECTION 

F.frr With regard to claims for contribution against Defendants 

for matters addressed in this Consent Decree, the parties agree 

that, upon entry of this Consent Decree and conditioned upon t \ i & j c ^ - M 

subsequent payments by Defendants of the amounts required by this 

Consent Decree, Defendants are entitled to such protection f 

contribution actions or. claims as is provided by CERCLA Sect 

113(f)(2), 42 U.S.C. § 9613(f)(2), for the matters addressed in 

this Consent Decree. Tho- mattoro addreoood--in th-io • Conocnt DGoroe 

Ôi-rc. coeto of iiPoaponoG—in eonnoction with -the-LGG^o Lano Landfill 

ipcrfund Site aoof the date qf entry of thio •Conocnt -Dooree. [Mr. 

/^L^> . - ^ «S»r-*^>S»' 
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Hardy may have to pay aomcthing to-got -thia-,* WG will got baole to 

you on thio point] 

VII. COVENANT NOT TO/SUE 

G.-iE-r The., United States covenants not to sue M̂?-r Ben B. Hardy 

under Section 10-y>. of the Comprehenylve Environmental Response, 

Compensation, and Liao^ity Act of/l9eo, as amended, 42 U.S.C. §§ 

96 07 to recover Past ROD^X^OO/Costs and Future Costs. "Da&t: 

Reoponao-Cooto" shall mean allylsooto/—ineluding but not limited to 

direct and—indir-cot—cooto j^hafe—&^A—ew*d—&fee—U.S.—Department—©# 

Juoticc Oft bohalf of srA hgX'-e • inouyrodSand paid through tho date of 

t-ho Conoont DOGrce is catered by tho^ CouiFt;—pluo -intcroot ©n-all-

Duch G6atjc.—[Ability /o' pay analyoio on Mrs Hardy wal-3:' bo • dene 

prior to execution]-^ If-at any time,—the Unito^vStatoo diocovoro 

thaE—Ma^:—tfardy—hop concealed—aoaete—ift—exiotcnoc p>jr6r—to tho 

execution of thio Conaent•Bccroo,—thia oovonanfe•not to QUO olftall'bo 

nu-11 and void. 

VIII. LIQUIDATION PROCESS 

H. G-̂  Unless and UEtil the United States appoints a receiver or 

other third party to liquidate the Settlement Assets, ?^he 

Foundation shall use best efforts to liquidate the Settlement 

Assets ascacto of the Foundation according to the attached schedule 

.be___provided by Def endants2_j_.—:yThe Foundation shall be 

compensated out of Foundation Settlement Assets proeccda for the 

reasonable and necessary costs and expenses of such liquidation. ^ ^ ' . p . 

^ — )[ e A c i 2 ^ ^ Jj 
All liquidation costs and expenses that have been ""^re-approved^\xi / 
writing shall be reimbursable from the liquidatioor proceeds. If 

any such costs and expenses have not been the 
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parties dispute the reasonableness or necessity of the costs or 

expenses, the dispute shall be resolved by the Court. 

l_Jfirr At any time after entry of this Consent Decree, the 

United States in its sole discretion may appoint a receiver or 

other third party to liquidate the Settlement Assets aooeta- of tho 

Foundation. The Foundation shall cooperate with the receiver or 

third party in the liquidation, including but not limited to, 

providing necessary signatures, information, or documents relating 

to the Settlement Assets aoooto or the liquidation thereof. The 

Foundation shall grant the receiver or third party a general power 

of attorney to perform the liquidation on behalf of the Foundation 

during the period of liquidation. The receiver or third party 

shall not assume any responsibility for managing or operating the 

Lee's Lane Landfill. If the United States appoints a receiver or 

othgr third party to liquidate the Settlement Assets conducto the 

liquidation, the United States will retain \S3H of the net 

liquidated value of the Settlement Assets aoooto of the Foundation 

up _to_S£IlD-r©-eeT o j ^ 4r»»% Ot Ote net-liquidated-^5S&e&e value of the 

Set̂ ĵrgntgnt Asset̂ s between Sbuu . U0U"~and-~Ŝ Q0 . OOQ .• and ftn% of t-b<»-. net 

S^quidated val u'l of the Set"E1^memt AOOGLO-. 0000116 ovei—$^"5^00 0 . 

Immediatelv upon the liquidation of any Settlement Asset, the net 

liquidated value shall be deposited into an interest bearing 

account with a financi 

payments ŷgo Defendants 

i-x oe aepositea into an interest bearing 

ial injŝ tutî atr approved^^Kvj Def aatfants . .^^d 

jats shall be >«fade in iccordaH^ with 

I ' l / ' 

4 reoei 

ovided bv the Defendants to the Urifr^ States. If 
•7 

iver or trnird party is appointed, the United States conduct a J' 

K'V 
, . ] -
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tho liquidation,—fehc United-States need not 

the -FoundatioRv—including -the Leo'o Lane Lan 

a reasonable time to complete the liquidation 

the liquidation, the receiver or other third 

authority to preserve the aosoto Sett̂ lem̂  

Foundation, including, but not limited to, payi 

legal fees, mprtgage pavTrents, utility bills 

J . i rr Unless and utjntil a ^^^ receiver 

appointed, the Foundation shall not take any a 

\H^y^^ refuse to take any action, that it bajrl 

the value of the Foundation''s aooo t-o Settlement 

but not limited to failing to pay taxes^^ mortq 

utility bills, encumbering any real estate, g any appeai ^ ^ ^ 

rights to lapse in pending litigation. The Foundation may use 

Foundation fundS' andacoctea the Settlement Assets or proceeds from 

Settlement Assets to preserve the aooct-g 5etl;lement Assets of the 

Foundation unless and until a fefee receiver or third party î l 

appointed, including - paying management fees, taxes, mortgage 

pavments. and utility bills for the Settlement Assets and any 

necessary and reasonable attorney's fees to protect any appeal 

rights relating tc the Indiana proporty Settlement Assets which i-e 

are or become the subject of litigation; provided, however, that 

such payments must be pre-approved by the United States 

IX. EFFECTIVE DATE 

K̂ W-TT Defendants are hound by the terms and conditions of this \ J / ( ^ ' ' r ' 

Consent Decree upon their signature to this Consent Decree. If for ^ / } j - ^ 

10 r ^ %J 

/.e#J: 
/y , /^ / /^^ ' 
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any reason this Court should decline to approve this Consent Decree 

in the form presented, this agreement is voidable at the sole 

discretion of any party and the terms of the agreement may not be 

used as evidence in any litigation between the f^E^rties. 

X. MODIFICATION 

L.NT- Except as provided for herein, there shall be no 

modification of this Consent Decree without prior written approval 

of the parties to this Consent Decree and the Court. 

XI. CONTINUING JURISDICTION OF THE COLT̂ T 

M.Q-r The Court shall retain jurisdiction to enforce the terms 

and conditions of this Consent Decree and to resolve disputes 

arising hereunder as may be necessary cr appropriate for the 

construction or execution of this Consent Decree. 

XII. TERMINATION 

N.-fi-T- The/terms of t;.his Consent Decree shall remain7in effect 

until the Settlement Assets a-esQte of the FoundatiojJ have bejen 

liquidated and the appropriate^/^mounts hayX been distributed jê aid 

to th^United Stares. 

XIII. DISMISSAL OF CLAIMS 

The Uriited States hereby dismisses without 

claims against the Defeni^nts. except for tho 

:ure ygfosts. as t past Coyts or Futi :o which c l a i 

with/prejudice 
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THIS CONSENT DECREE is entered on this 

1995. IT IS SO ORDERED. 
day of 

JUDGE 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter 
of United States v. Hardy, et al.. Nos. 90-0695-L(J) ahd 90-072-
Lf J) relating to the Lee's Lane Landfill Superfund Site in 
Louisville, Kentucky. 

DOJ/EES-
L; S E P A://15 

LOIS J. SCHIFFER ' 
Assistant Attomey General. 
Environment & Natural. Resources 
Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 2 0044 

JAMES R. MacAYEAL, trial attorney 
JAMES D.P. FARRELL, trial attorney 
Environmental Enforcement Section 
Environment & Natural Resources 
Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044 ^ 
(202) 616-8777 

MICHAEL TROOP 
United States Attorney 
Western District of Kentucky 

REGINA EDWARDS 
Assistant United States-Attorney 
Bank of Louisville Building 
510 West Broadwa.y 
Louisville, KY 40202 
(502) 582-5911 

OF COUNSEL; 

ROBERT CAPLAN 
Assistant Regional Counsel 
Environmental Protection Agency, Region IV 
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